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The Honorable William A. Hatch 
Chair, NH Joint Legislative Committee on Administrative Rules 
25 Capitol Street, Room 219 
Concord, New Hampshire 03301-6312 

RE: Rulemaking Petition 
Emergency Rule Filed December 20, 2019 (Doc. #12949) 

Dear Chairman Hatch and Members of the Committee: 

On January 17, 2020, the Joint Legislative Committee on Administrative Rules voted to petition the 
Department of Environmental Services (Department) to repeal emergency rule Env-Wq 1503.19(h) 
relative to alteration of terrain (AoT) permits. The rule was filed by the Department under Document 
#12949, effective December 20, 2019, to avoid substantial fiscal harm to the State or its citizens. Pursuant 
to RSA 541-A:4, the Department respectfully denies the petition and provides the basis herein. 

The petition from the JLCAR was based on; "The Committee determined that the circumstances did not 
rise to the level for a rule under emergency rulemaking to prevent "substantial fiscal harm to the state or 
its citizen."" The Department respectfully disagrees. Although "substantial fiscal harm" is difficult to 
quantify, the Department, through the ongoing public process for the regular rule and for the emergency 
rule, has received significant feedback from individual permit applicants, and organizations that represent 
the industry, indicating they believe the fiscal impact to them to be substantial (see attached letters). To 
preclude such substantial fiscal harm, the adoption of the emergency rule allows the Department to 
continue to evaluate AoT permit applications in a manner developed in consultation with the New 
Hampshire Fish & Game Department and consistent with the practice we've employed for more than ten 
years. 

Businesses and individuals associated with the construction industry develop schedules and workforce 
commitments based upon consistent and anticipated responses from regulatory agencies. Sudden 
changes to regulatory processes lead to unanticipated delays and, subsequently, potential reductions in 
capital expenditures for equipment, materials, and labor, with direct and complementary impacts to 
individuals and other business. As provided to JLCAR in earlier communications, the Department 
estimates, based upon historical data, that upwards of 35 percent of permit applications received would 
be adversely affected by repeal of the emergency rule. To date, approximately 25 projects currently under 
review by the Department would incur delays and additional costs with the repeal of the emergency rule. 
Consequently, the Department believes it is prudent to retain the emergency rule. 
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To further address the fundamental issue that necessitated the adoption of the emergency rule, the 
Department has initiated a regular rulemaking to revise the rule and is committed to receiving input from 
all interested parties to develop a rule that satisfies the statutor¥ reguirement and more clearl¥~a~n-d __ _ 
definitively describes the process. 

If you have any additional comments or questions regarding this matter, please contact me at (603) 271-
2958. 

Sincerely, 

Robert R. Scott 
Commissioner 

Attachment 
ec: Senators Reagan, Dietsch, Kahn, Ward, Watters, Chandley 

Representatives Hoelzel, McGuire, Schmidt, Williams, Bershtein, Karrick, Lang, Schuett 
Michael A. Morrell, JLCAR Senior Committee Attorney 


