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Mary Rivard 
(d/b/a The Color Café Hair Salon) 
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v. 

 
Governor Christopher T. Sununu, 

In his Official Capacity 
 

 Defendant  
 

PLAINTIFF’S EMERGENCY EX PARTE MOTION FOR TEMPORARY 
RESTRAINING ORDER AND PRELIMINARY INJUNCTION 

 
Plaintiff Mary Rivard (d/b/a The Color Café Hair Salon), pursuant to New Hampshire 

Superior Court Rules 48(a) and (b), moves, on an ex parte basis, for a temporary restraining 

order or, in the alternative, for a preliminary injunction, enjoining two recent orders – Executive 

Order 2020-08 and Emergency Order #40 – issued by Defendant Governor Christopher T. 

Sununu that prolonged the shutdown of many businesses in New Hampshire because they exceed 

the Governor’s emergency powers under applicable statutes.  Ms. Rivard requests that the Court 

issue an emergency temporary restraining order, without notice, because Governor Sununu’s 

prior executive and emergency orders forced Ms. Rivard’s business to close for over a month, 

and while Executive Order 2020-08 and Emergency Order #40 permit her to re-open her 

business, the guidelines she must follow to re-open prohibit her from operating her business at a 

profit or in a realistic manner, and she will likely have to close her business permanently if those 

orders remain in effect any longer. 
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FACTUAL BACKGROUND 

 For purposes of brevity, Ms. Rivard relies on the facts set forth in her Verified Complaint 

for Declaratory Judgment, Injunctive Relief, and Damages filed contemporaneously with this 

Motion. 

ARGUMENT 

A. Standard of Review 

“A preliminary injunction is a provisional remedy that preserves the status quo pending a 

final determination of the case on the merits.”  Binford et al. v. Governor Sununu, Docket No. 

217-2020-CV-00152, at *5 (Merrimack Super. Ct. Mar. 25, 2020).  “It is the moving party’s 

burden to ‘show among other things that it would likely succeed on the merits.’”  Id. (quoting 

DuPont v. Nashua Police Dep’t, 167 N.H. 429, 434 (2015)).  “In addition to success on the 

merits, ‘[a]n injunction should not issue unless there is an immediate danger of irreparable harm 

to the party seeking injunctive relief, [and] there is no adequate remedy at law.’”  Binford, supra 

(quoting Pike v. Deutsche Bank Nat’l Trust Co., 168 N.H. 40, 45 (2015)).   

Although a temporary restraining order is an extreme remedy, “[e]quity will . . . restrain 

tortious acts where it is essential to preserve a business or property interests and also restrain the 

publication of false and defamatory words where it is the means or an incident of such tortious 

conduct.”  Guion v. Terra Mktg. of Nev., Inc., 523 P.2d 847, 848 (Nev. 1974).  “The right to 

carry on a lawful business without obstruction is a property right, and acts committed without 

just cause or excuse which interfere with the carrying on of plaintiff's business or destroy its 

custom, its credit or its profits, do an irreparable injury and thus authorize the issuance of an 

injunction.”  Id. 
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B. The Court Should Issue a Temporary Restraining Order or, in the Alternative, a 
Preliminary Injunction 

1. Ms. Rivard will likely succeed on the merits of Count I because Governor 
Sununu lacked the authority under RSA 4:45 and 4:47 to issue Executive 
Order 2020-08 and Emergency Order #40, respectively.1 

Two weeks ago, a circuit court in Clay County, Illinois, issued a temporary restraining 

order against an executive order issued by Governor Jay Robert Pritzker on April 1, 2020, which 

extended an executive order issued on March 20, 2020, until April 30, 2020.  See Exhibit A 

(Clay County Court Records, including Complaint, Motion for Temporary Restraining Order, 

and Order).  The Illinois Emergency Management Agency Act, under which Governor Prtizker 

issued both executive orders, provides that the Governor can issue a “proclamation” declaring a 

“disaster” exists in Illinois, and that, pursuant that proclamation, the Governor may exercise 

certain emergency powers for no more than 30 days.  20 ILCS 3305/2, 7.  The Governor issued 

such a proclamation on March 9, 2020, which provided him with the authority to exercise those 

emergency powers until April 8, 2020.  Pursuant to those powers, the Governor issued an 

executive order on March 20, 2020, requiring citizens to stay at home in response to the 

Coronavirus outbreak.  Then, on April 1, 2020, the Governor issued a second “proclamation,” 

declaring the Coronavirus to be a “continuing public health emergency.”  On the same day, he 

issued another executive order extending the duration of the March 20 executive order until April 

30, 2020, 22 days beyond the April 8 expiration date.  The plaintiff, Darren Bailey, filed a 

complaint for declaratory and injunctive relief, asserting that the Governor lacked the authority 

to issue the April 1 executive order because it extended his use of emergency powers beyond the 

30 days allowed under the Act.  The Clay County circuit court granted Mr. Bailey’s request for a 

 
1 Ms. Rivard seeks a finding of likelihood of success of Count I only because the facts and circumstances concerning 
Counts II and III require further development, and the various arguments associated with those Counts will likely 
preclude a finding of likelihood of success at this juncture. 
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temporary restraining order and enjoined the Governor from enforcing the March 20 executive 

order after April 8. 

Here, RSA 4:45, I permits the Governor to declare a “state of emergency . . . by executive 

order if the governor finds that a natural, technological, or man-made disaster of major 

proportions is imminent or has occurred within this state, and that the safety and welfare of the 

inhabitants of this state require an invocation of the provisions of this section.”  (Emphasis 

added.).  A “state of emergency” is defined as a “condition, situation, or set of circumstances 

deemed to be so extremely hazardous or dangerous to life or property that it is necessary and 

essential to invoke, require, or utilize extraordinary measures, actions, and procedures to lessen 

or mitigate possible harm.”  RSA 21-P:35, VIII (emphasis added). 

Although “[a] state of emergency shall terminate automatically 21 days after its 

declaration,” “[t]he governor may, by executive order, renew a declaration of a state of 

emergency as many times as the governor finds is necessary to protect the safety and welfare of 

the inhabitants of this state.”  RSA 4:45, II (emphasis added).  If a “state of emergency is no 

longer justified, the governor shall issue an executive order terminating the state of 

emergency.”  RSA 4:45, II(b) (emphasis added). 

As described in the Complaint, the purpose or “emergency” that formed the basis for the 

Governor’s various executive and emergency orders was to “slow the spread” of the Coronavirus 

so that New Hampshire’s healthcare system would not be overwhelmed.  By the Governor’s own 

admission and various other sources, however, New Hampshire’s healthcare system has not 

come close to being overwhelmed.  See Complaint ¶¶ 33-39.  Rather, New Hampshire’s COVID-

dedicated hospital beds have reached just over 10% capacity, remained there for a significant 

period of time, and then decreased during the time the Governor’s prior executive and 
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emergency orders were in place.  Id.  Further, the mortality rate of the virus is lower than initially 

projected, and recent information demonstrates the lockdown of society has not contributed to 

flattening the curve and, instead, may be increasing transmission rates.  There is no “emergency” 

in New Hampshire.  Id. ¶¶ 41-42.   

Nor is such an emergency “imminent.”  In Binford, this Court relied, almost exclusively, 

on the possibility that the Coronavirus was an “imminent threat” to New Hampshire in finding 

the Governor had the authority to issue Executive Order 2020-04 in March 2020.  See Binford, 

supra at 7-8.  The Court relied on the statistical information recited in Executive Order 2020-04 

concerning the global spread of the Coronavirus at the time and the possibility that the virus 

“present[ed] an enormous risk to the residents of New Hampshire, as the state only has limited 

medical resources to combat the outbreak,” and “if COVID-19 spreads in New Hampshire at a 

rate comparable to the rate of spread in other countries, the number of persons requiring medical 

care may exceed locally available resources.”  Id. at 8.  Thus, the Court found Governor Sununu 

had authority to declare a state of emergency because Executive Order 2020-04 “sets out a 

sufficient factual basis to conclude that ‘a natural, technological, or man-made disaster of major 

proportions is imminent,’” and the Governor may “issue executive orders designed to address the 

spread of COVID-19.”  Id.   

This “imminent” threat never came to pass.  Although Executive Order 2020-08 sets forth 

various asserted factual bases for the Order, they ignore – and often contradict – the actual 

information available at the time of its issuance.  For example, the Order relies extensively on 

information from the CDC concerning the Coronavirus in other states and countries, but ignores 

the hospitalization information in New Hampshire.  The Order relies on the assertion that, “if 

COVID-19 spreads in New Hampshire at a rate comparable to the rate of spread in other states 
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and countries, the number of persons requiring medical care may exceed locally available 

resources.”  N.H. Exec. Order 2020-08, at 2 (Apr. 24, 2020).  The state of New Hampshire’s 

medical resources, however, is the opposite: At the time of the issuance of Executive Order 

2020-08, the hospitalization rate was 13% and falling.  Several days later, Governor Sununu 

stated at a press conference that only approximately 10% of available COVID-beds were 

occupied.  See Complaint ¶¶ 33-39.  Similarly, the Order asserts that “the outbreak of COVID-19 

has confronted the State with an unprecedented public health emergency and with financial and 

economic devastation resulting therefrom, which require the State to respond rapidly to ensure 

that necessary supplies, economic infrastructure, and other appropriate emergency responses are 

provided immediately.”  N.H. Exec. Order 2020-08, at 2 (Apr. 24, 2020).  This statement was 

plainly false: While New Hampshire’s hospitals had ensured necessary supplies and resources 

were available for an influx of Coronavirus cases, that influx never came, and, as of early April 

(three weeks before Executive Order 2020-08 was issued), those hospitals were furloughing 

thousands of employees.  See Complaint ¶ 40.  Indeed, the financial and economic devastation 

that has occurred has resulted from the government’s response to this virus, not from the virus 

itself.  Executive Order 2020-08 largely ignores – and, at times, contradicts – the fact that New 

Hampshire never came close to reaching the capacity of its health care system, and that this 

lockdown is not only not contributing to slowing the spread of the virus (e.g., Sweden vs. 

Denmark), but may be increasing transmission rates by forcing people to remain home.  Id. ¶ 42.   

Despite the fact there was no “emergency” at the end of April as described above and in 

the Complaint, Governor Sununu issued Executive Order 2020-08 on April 24, 2020, and 

Emergency Order #40 on May 1, 2020, which extended New Hampshire’s state of emergency 

until June 15, 2020 (totaling 90 days and counting); extended the shutdown of many New 
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Hampshire businesses, including Ms. Rivard’s hair salon, through at least May 31, 2020; and 

forced certain businesses (again, like Ms. Rivard’s) to follow numerous strict guidelines if they 

chose to re-open during that time.  Governor Sununu lacked the authority to issue Executive 

Order 2020-08 and the resulting Emergency Order #40, and lacks the authority to continue 

extending his declaration of a “state of emergency.”   

2. Ms. Rivard will suffer irreparable harm. 

Ms. Rivard faces a present threat of irreparable harm because the continued shutdown of 

her business, including the imposition of the guidelines in Emergency Order #40 that will force 

her to operate at a significantly reduced capacity and likely remain shut down, will likely force 

her to close her business permanently. 

3. Ms. Rivard has no adequate remedy at law. 

If the Court declines to issue an order enjoining the Governor’s orders, Ms. Rivard will 

not have an adequate remedy at law.  Her only recourse would be to continue with this lawsuit.  

By the time the Court conducts a hearing on the merits in this case, the Governor’s orders 

(including potential future orders continuing these shutdowns and/or forcing businesses to 

remain closed or follow various guidelines) will have remained in place for months.  Under those 

circumstances, Ms. Rivard will likely be forced to close her business permanently.  In addition, 

courts granting preliminary injunctions in favor of businesses have held that a plaintiff business 

did not have an adequate remedy at law by merely pursuing monetary damages.  See, e.g., San 

Antonio Cmty. Hosp. v. S. Cal. Dist. Council of Carpenters, 125 F.3d 1230, 1237-38 (9th Cir. 

1997); Barlow v. Sipes, 744 N.E.2d 1, 7-8 (Ind. Ct. App. 2001).  It will be difficult to provide a 

specific, quantifiable amount of damages that Ms. Rivard will suffer if she has to close her 

business permanently.  Thus, a temporary restraining order or injunction is necessary in order to 
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provide her with a complete remedy and to prevent the Governor’s orders from irreparably 

harming her business.  Accordingly, the only available remedy is an emergency order enjoining 

Governor Sununu’s Executive Order 2020-08 and Emergency Order #40. 

4. The public interest favors enjoining the Governor’s orders. 

The public interest will be advanced, not harmed, by granting the requested injunctive 

relief because the public favors that the Governor act within his authority, and that individuals be 

permitted to pursue their entrepreneurial efforts and prevent the government from enacting 

measures that force them to close their businesses permanently.   

REQUEST FOR RELIEF 
 

WHEREFORE, Ms. Rivard respectfully requests that the Court: 

A. Enjoin Governor Sununu from enforcing Executive Order 2020-08 and 

Emergency Order #40; 

B. Enjoin Governor Sununu from issuing any further executive or emergency orders 

issued in response to the Coronavirus attempting to declare another “state of 

emergency,” renew a declaration of a “state of emergency,” or order the shutdown 

of “non-essential” businesses; and 

C. Award such other relief as is just and equitable. 
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Respectfully submitted, 

MARY RIVARD, 
 

By Her Attorneys, 
 

FOJO LAW, P.L.L.C. 
 
 
 
Dated:  May 10, 2020     /s/Robert M. Fojo    

Robert M. Fojo, Esq. (#19792) 
264 South River Road, Suite 464 
Bedford, NH 03110 
(603) 473-4694 
rfojo@FojoLaw.com 
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EXHIBIT A 



Danen Bailey 

lN THE CIRCUJT COURT 
FOR THE FOURTH JUDICIAL CIRCUIT 

CLAY COUNTY, ILLINOIS 

Plaintiff, 

FILED 
APR 2 7 2020 
C).,~"-oO O~d, 
CIRCT CL.ERK OF THE 

FOURTH JUDICIAL CIRCUIT 
CLAY COUNTY IUJNOIS 

vs. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 2020-CH-06 

Governor Jay Robert Pritzker, 
in his official capacity. 

Defendant. 

TEMPORARY RESTRAINING ORDER WlTH NOTICE 

This Cause coming to be heard on Plaintiffs' Motion for Temporary Restraining 

Order, notice having been given, the Court finds as follows: 

1. Plaintiff has filed a verified Complaint and verified Motion for Temporary 

Restraining Order and Preliminary Injunction. 

2. Plaintiff also filed a brief in support along with a supplemental brief and 

accompanying documentation. 

3. Defendant has filed his written response. 

4. The Court has considered the pleadings filed to dale and has farther considered 

the arguments of counsel made in open com"t on this date. 

5. Plaintiff has shown he has a clearly ascertainable right in need of immediate 

protection, namely his liberty interest to be free from Pritzker's executive order of 

quarantine in his own home. 

6. Plaintiffs' Verified Complaint, Verified Motion for Temporary Restraining Order 

and Preliminary Injunction, along with his accompanying legal brief as well as its 

supplement, show Plaintiff has a reasonable likelihood of succeeding on the 

2020-CH-06 
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merits. 

7. Plaintiff has shown he will suffer irreparable harm if the Temporary Restrain ing 

order is not issued. 

8. Plaintiff has shown he has no adequate remedy al law or in equity in that absent a 

Temporary Restraining Order being entered, Plaintiff, will continue to be isolated 

and quarantined in his home. 

WHEREFORE, based on the above findings of this Court, IT IS HEREBY ORDERED: 

A. Governor Jay Robert Pritzker, or anyone delegated by him, is hereby enjoined 

from in anyway enforcing the March 20 Executive Order against Danen Bailey 

forcing him to isolate and quarantine in his home; 

B . Governor Jay Robert Pritzker is hereby enjoined from entering any further 

Executive Orders against Darren Bailey forcing him to isolate and quarantine in 

his home; 

C. This Temporary Restraining Order shall remain in fu ll force and effect.for Len 

. A ~-rt Tl:> 15~ AG..<.f~t> y~o,v ~ '1 n+c 
~ y·s &om the date hete0f oi; until--- -~- ~.ff½.] [p.m.] on 

?11-it--r.t € s, Nt> r m € x, ~I> 3 o D!fy5 /4,- -ro7:>tf YI w ~c .%AJ A f ll. r: lI A'tIN 11a.y 
_ _ _______ _ _____ ,...lO?Q : 1h:ss SBI 10r RUtitt1ed 0 1 ;r~1iAAfta.vJ IP~L L-

~solved by thi6 Coi.irt. 

J .' /J D. This Temporary Restraining Order is entered at -~-- ----[a.m.] 

f ~)r /k-I'k 2. l 

DATED this -:2 I 

, 2020 

day of __ ~- r-- ,-+-- - --- ' 2020. 
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Thomas De Vore 
IL Bar No. 6305737 
De Vore Law Offices, LLC 
Attorney for Plaintiff 
118 North Second Street 
Greenville, Illinois 62246 
Telephone 618.664.9439 
tom@silverlakelaw.com 
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