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NH LAW TO PRESERVE BIOMASS ENERGY PLANTS 

HALTED BY FERC RULING 

Continued litigation impracticable given that the 3-year term under the 

law, SB 365, will expire before a final ruling likely would be obtained   
Concord, NH – In 2018, with a strong bipartisan vote, and then an override of a gubernatorial 

veto, the legislature enacted SB 365. The law created a 3-year program for the purchase of power 

from certain New Hampshire renewable power generators at a twenty percent discount from the 

competitively procured local utility rate. In the law, the legislature recognized that these 

generators, including 6 local biomass-fired generators, are important to the state’s economy and 

jobs and that biomass generators are vital to the state’s sawmill and other forest products 

industries.  

 

 “A Plymouth State University study determined that the six biomass plants support over 900 

jobs and over $250 million of annual economic activity” said Michael O’Leary, the asset 

manager of the Bridgewater biomass plant. “The legislature recognized that these businesses 

play a significant role in sustainable forestry practices, resulting in healthy and productive 

forests.”  

 

Now, however, those jobs and benefits are in crisis due to a September 2019 advisory ruling by 

the Federal Energy Regulatory Commission (FERC) in Washington DC.   The FERC case, 

brought by a Massachusetts lobbying group, contested New Hampshire’s authority to enact the 

law, claiming it intrudes on FERC’s authority. “We disagree with the FERC ruling” said David 

Schwartz, the attorney representing the renewable generators at FERC. “States have always had 

the authority to regulate power purchases and to prefer certain generation resources over others. 

SB 365 did not intrude on FERC’s authority; the purchase rate was a discount from the utility-

selected competitively procured default rate.”  

 

“The time it will take to reach a final court result likely means the SB 365 3-year program, which 

started in 2018, will have expired” explained O’Leary. “As a result, the power plants involved in 

the FERC litigation and companion litigation in the New Hampshire Supreme Court decided it is 

not practical to continue that litigation and those cases will not be pursued further.” 

 

The situation facing the plants and the many New Hampshire families supported by the biomass   

industry was worsened by the recent September vote to override the Governor’s veto of HB 183, 

a bill designed to eliminate the FERC issues in SB 365. The vote to override fell short by 5 

votes. “We are very grateful for all the support from legislators and the forestry community, but 

at this point each plant will evaluate its options, including the question of continued operations” 

said O’Leary. 
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